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Re : COmbined COlIlPani... Inc.. et a1
v. A'l' jid: Co:tp •
Civil Action 10. 95-908 IIHP

o-ar COUllllel:

Thi. mateer eam.s before the COUrt on a motion for partial

rec0n8ideration of this COUrt'. Letter-Opinion dat.d May 1'. 1995

("the opinion"). brought by plaintiff Winback and eoaeerv

Progralft. Inc. ("winback"). i In the Opinion. the Couz't referred

certain of the i ••ue. at the heart of this litigation to the

Federal ColllllUnicati0n8 COIIaI\i••lon (" FCC") 2 for adjudication

purauant to the doctrine of prilMry juri.diction.

The events and fact. giving rise to this cont~ray are ••t

forth in the Opinion and. need not be restated herein. 1Io....v.r.

further development. and certain conduct by the partie•

• uDeequent to the opinion mandate that the Court DOW re.btt the

ea.. and determine whether interim relief ought to be granted

pending the outcome of the FCC'. determinat.ion.

In the Opinion. the COUrt ordered that defendant AT.T

Corporation ("ATItT") recognise and servica "inback·. tran.f.r of

certain aoo eervice aggregat.ion plan. t.o CCI. ~ver. ia light

of the FCC' a pri_ry jurbdiction over such baue.. the COUrt

1 W1nJ:>"colr' f !!tWl1clltion is joined by com:binec1 C'oIlP&I1iu.
me. ("CCI"). a fellow plaintiff in thi•. action.

2 Despit.e plaintiffa' contectiona at tbe .aring OIl thi.
IIlOtion. t.h... Cuu..ll. CiWDOt. on the present record coaclUCSe the
pri_ry jurilldiction no longer veate with t. FCC. AlI ..t fanh
at lengtb 'l.D lOne Opinion. the COUrt -"t defer to the PO: OIl the
interpretation of the Tariff )trovialona governing plaintiffs'
propoaed traneaction. That tact notwithetandillg. the court J.a
cQllPetent to reevaluate the partie,,' l'O"iti.Oft8 ~I!l they a_it -
interMinably. it ..... -- aucb an interpretation.
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reterre4 the que.tion ot whether the FCC tarlff8 ~rD1ng tM

iutut agglegator. pe~t the frac:ticmalUat1on of pl... web

that the traffic ~r .. plan "Y be tr~f.rredwhile ~he plan

itMlf nmaiu with the t.r&n8ferror. &p.cificaUy, th41 COIIre

referred to the FCC the 1••ue of ·whether • 2.1.' [of 'l'ariff PCC

110. 21 permits an aggregator to tratUifer traffic UDder .. plan

without traDSferring tbe plan itMU in the ._ tra••ction.·

Opinion at 15. J

1fbeIl the COurt iuued the OpiDiOll aDd ~r in thia _Cter

in May of 1995, there ... pendinv before the PC'e a requa~ by

ATr.T that the C~••ion detenaine the wry i ••ue ClUtliDed· above.

ATf4T had filed Tariff TZ'an.-ittal 8179 witb tbe PCC ...tlbg

guidance on wbether Tariff FCC No. 2 contellPlat~ tbe tl'aufere

at i ••ua herein. The Opinion deferre.e! to the FeC'. pr1Mry

juriedlctlon on that _ner. Spec:iflc:aUy, the CDurt'. Order of

that date atated:

URDBIlBD tJlat the i.au. of the traD8f..r of the
aforeHid plana alJIJ./or their traffic .. between
ColIbined QlIIplIni_. Inc. and Public hrviee Jlnterpr!nl!!r
of ~lvani., IDe. aDd ita cc.p11.- or ~ wiCh
eM ter- of the go¥erning tIfT!!f be ret'erred to e!Ie
Pederal e-micatiOll. ce i ••iOll for acljudicatloa
undl!r th.e doctrine of p:d!ll41'Y juriadiet10n • . . •

~ At the ~t recent bearing in thi. _ttar, dilf-r'rnu'
GCNrUIel i.nto~ the Court that ATf4T baa ~tly u-titutM auit
~in.t Public service Dlt.~rl... of Pena8ylYlUli., Inc. (-PSI'-'
• - the intended ~itory of traffic under the ~iOD.lt zd
plaria -- to recover 1J!*ard. of '80, 000. 000 i 71 .,hotttR11 ch&:I:gu .
That action, heIIever , 1. DOt beton thi!f C:\Jcu ~ md' l!oe8 not
dlrf!ctly "ff~ th\! detenltination of the i~Qt aotioA. ~
Court 18 not .aU.fled that the. dar\Vr af ahart~ls. an tbe.
instant er~.:;ticn Are either t1a4 to 01;. QOQt h~3.lit upert ImY
action between ATf4T alJIJ. 1181:. ..... fQQtnat..e. '7, ipfra .
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May 19. 1995 Order of this Court.

Plaintiffs now ask the eourt to reconsider ita May It, 1995

detenlination on the grounc1II that ATr.T has thwarted the PCC'.

abili.ty to detel'1ain. the is_ by '1_ of cS11etory tac:tic:. ancS by

~tr~gbt abuse of the proce•• -- directly counter to tbe letter

aDd intent of the Court'. earlier ruling.

Par the pu%pOses of tbe instant detenlinatioa, it i.

uncontested that ATr.T withdrew Tran..ittel 1179 on June 2, 1995.

A8 auc::h, the FCC ruling which the Opinion antic:1lMltecl (p~iMd

on the tben-existing faetal could DOt i.sue. Bowewr, in Auguat

of 1995. ATn reprelJeDted to the COurt that it bad ritbdrawD

Tran_ittd 8179 at the behe.t of the FCC, end was in the procfl••

of revising the trannUttal in preparation for it. re.ubIa1ssion.

1n 1ta AUgUat 21, 1995 letter to the Court, AT'T stated.

UfoT has aince revilNld thf! Tt"8n....ittal lsn~ that
would clarify existing rights and obl1gatiClall ...... a
cU8t~r de!Jirel' to trar.afer a. l~ prcportLOA of
traffic of tera plana available und.r Tariff ~. 2. .
. AT~T ha~ alao plannad ~o i~l~ other pkc;as.o
tariff revisions in this DIIW (aDd aa yet u"m"'red)
TriUUOwiLL..l.

ATr.T's correapcadence of Aupat U, 1995, pp.. 2-3.

&TroT profe.Nd to the Court that it bad 1Dc:urnd delap due

to it• .-eking cc~...."t tra. the TeleecCOl_JIDDicatiOIllI ....ll~

beociat1on, but thllt it intuded to ~t its~ tariff

1:r*"_1.tta1 .ith the PCC in Septtnlber of 1"5. AS MaCh, at, t_t

t1_, the Court took the _tter UDder adYblnsnt, bllli.w1alJ that

the uzvency of plaintiffs' .c~iOll for rlICXIIUIi~...

diffU8ed by AT"T'. J:epreaentation. He"ewer. iD t"rir o.n:oa.r LQ.•

..



1995 corre.pondence to the Court, plaintiff. repreaented that:

AT~T bad still not subMitted its revised tran8aittal with tha

PCC.. Moreover. plaintiff. reiterated their consistent coneentio_

that ~y FCC construction of the relevant tariff languap could

ha"e proapective effect only_ At that time, Cbarlaa Halain,

COWUHIl for one of the plaintiffs, pndicted that,

. . . if ~ld "'ben AT'T eve:l· .~.it. the ia~ fr&.llllld by
chi. Court. AT"T intends to aaddle it with .....roua
unrelated tariff issues requirlDg ootice aDd ~. =t
rul.-king.

Relein'. letter brief of OCtober 10. 1995, p. 2.

In reeponae, on IfOVI""r 1, 1'95, AT'=T dlmi" plai.eilff.'

allegations atating that no deliberate delay had beeo

orcheatrated by AT"T, and that such aUegat100a were DOW IlClOt

.inee AT'T had filed ~riff Tran..ittal Mo. 922' CD OCtober 2',

1995. Additionally, AT"T contested plaintiffs' allegat10n that

any tariff transMittal deter-ined by the roc could oaly ~".

proapective effect -- contending that tb8 tariffs 1n qIaUItiCD had

never penlitted fractionalization of plU18 aD4 ..nice aDd that

the outeo-e of the Tariff Tran..ittal Ro. 9229 ~ld ••tabli.h

that conclusion without queation. In that cornapondtmce, AT"T

alao argued that t~ Opinion -and Order cUd not Deee_rily pl.c:.

upon ATrtT the ODUS of ensuring an expedited PCC Mtenl1natioo.

DefeDdant observed that:

Ur) eitbar winback nor &DY otb8r plaintiff filed a
petition in the FCC eont~.t1ng .~&~" tariff right to
refuae to agree to the CCI-PO trUl8fer requeat .

.
AT,T's letter to the COUrt dated Nov.-ber 1, 1'95, p. 1 •
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AT~T contend. that such inaction by plaintiffs .ssentially

••topa Winback and CCI tram J10W .ccu.ing AT"T of tilatory

tactic.. IlL.

On MOveMber 8, 1995, plaintiffs' couneel re~d to AT"T'.

Novelllber 1. 1995 voll.y. Referring to the Suppl....nt.l

certification of Richard R. Meade an4 its attached copy of Tariff

Tranamittal No. 9229, plaintiffs drew tbe court'. attention to

the fact that th. rev1841d traP8llittal neither fOCUHS tM i.ws

a. previously expre•••d by the Court nor doe. it ..rve to clarify

tbB area. of contention in this litigation. Whetber it .ball

serve to better enlighten the FCC (who.. experti.. ill thi. ar.a

i. undoubtedly llIOre refined than tbe Court'.) is a _tt.r for

llpeculation - - an aDdaavor in whieh this Court ahall OM

p~.ently engage.

In it. !fovetlber 8, 1"5 corn.pondence, W1nback conlletly

acknowledged that the Court' a May 19, 1995 Lettar-Opinioo uu:s
Order deferring the fractionalisation iaaue to the Pee: pr.~d a

ti_ly rtUlolution of TrUlftlit.tal 8179. At. that tJ.... tbe COUrt

did not. contempl.te the withdr.wal of Tran.-ittal 8179 aDd. a.

such, .aw no ne.d to 1041cate on wboll the wrden of obtaining an

FCC resolution fell. Plaintiffs strenuously ....rt that AT'T

baa ~ely delay.d auch an Pee detenl1nation, althougtl tbe

Court need _ka no fiDding on that claill .t this ti... Howi8ver,

tbe Court doe. recognise that th. continued delay in effaetuatill9

a resolution of the is.ue by tbe PCC haa • negatift financ:ial aDd

buaiDe•• i~ upon plaintiffs. As weh, regard.1... of the

•



inteDt, if any, of AT"T'. ~t-May 19, l"S C'QIM'I!~, tbe COurt

..t DOW revisit it. earlier deteraiDation aDd c:oae1.r wbethar

inter1. relief INY be granted pending a reaolutioo by t.M rcc of

the qu••tion whether _rvice and pl.... _y be fnlCt!onaliaed by

a9Yzagators. In 80 doiDg, the COUrt is~ "~DI ~ role ofle. FCC in deciding theM iaeues, but ,..nnot sbriDk -- beviug

retained juri8diction over tbi.. coatroveray -- froll its

obligation to protect the right. of all parti.. ..t, wbere

~.1ble, to prevent UDdue prejudice to either .1. wbU. the FCC

c:cmsider. the issue. referred to it in the OpiniClll aad Order.

PIICQI'ICII

A8 an initial lUtter, tbe Court recogni.es thet it baa

previoualy referred tbe i.aue of frae:tiOQilliaaUoo to the rcc for

appropriate adjudicatioa in tat fo1Ull. In the 1Det:ant .-otioa

for reconaideratlon, the Court fiDd.e it..1f confRDted witb all

application fOr interim relief pending the FCC'. reeolution of

that ie8Ue. HaVing retained juriediction 0"11' the uttar IlDd in

l1gbt of the ci~t_a pneented in thi. ~. tM ClDUrt

~11 entertain that application and, if per.uaded by plaintiff.'

prool., ie ailtiafied that it ..y grant appropriate iDter1a relief

et this ti_.

'!he court' a ilK\epeDdent renareh iDdicet.. tMt. ..eaJ.le

applications of t:h.1. kim an DOt _11 ~ted 1n the c...

lav, in appropriate circu-atancee interia relier _y be grantee!

Oft an i.au••ilmltaneo\l81y referred to an Nhtnt.tret1". body

UDder the doctrine of pri_ry juriedictioa. For iutanae, in the

7



c..e of latignal CLi miC:lt!gDl y. AUT, 113 P. SUpp. :tU

IS.D.N.Y, 19931, interia relief wa. granted even where the court

referred the central ie.ue in the CI.. -to the FCC in t~ fir.t

iDltanc:e (. ) • 1sL. (cUatione OIUtted) .

&owever. [the partiea have) DOt yet iD.itiate4
p1oc:eeding. before tb~ Pee, and the pU8fa;e of tim&
without rellOlutioa of tbe parti•• ' di~te. poeea aD
extrl!'lOOl!' thT~ltt: to [plaintiff}.. Acco~ingly, I t.UXD to
the .tandard. of a prelim-nary injunction in order to
maintain the st~tua quo between the ~~i.. paDding a
dete%1Unation by the FCC. a. IICI Cq miS-ew' Qu:p.
y. Amttris4P Iel .• Tel. Cp., 4'6 P.:td 214 (3d Cir.
1974) (vlcating .prelitaiDlry injunction granted while
i.euea r_:i.aed pend1 as before FCCI.

1sL. It 264 ,.

The Natiope) Cp 'pieltiOQl court, altbougb in a ~••wbat

d.iUerent po_ture. dete%1RineCl that pending an FCC relIOlution of

certain matter. in di_pute, I preli.inary injunction _hould

!aeue. Analyzing the reapective ~itiOll8 of the parti.. UDder

the second Circuit'. criteria for the grant of a preli-ioery

injunction. the hUM.l Cq • mic.tiRQI court cSeteE1ained that the

loa.-of goodwill to I r ••eller of tel.c~ic.tiOft...rvicea

~ .'1 c,: 'Qic;at191!', fro- the Tbird Circuit, imrol".. tM
granting of a prelj_inary injUDe:tioo. by the dietriet court in a
..tter where tIM c:U_trict court had failed to refer- an tSt'rtte to
the Pee wbich wa. within the Iltte~'~ ~·.li~ k~ aDd OTer
which the latter bad priltal7 jutiro~ion. M.,. ~~ P".1d at %i!I-
:to 'ftle ~~riat~ eou.rse of co=aet. tlJe Third. Circlli.t be16,
would have been for the diatti.ct c:o-.I::t to ttllS the: a.ct.i.on. be.£..o.re
it an~ ~o refer che i ••~e (the proviaion g£ 8p@Cifi~ t~ ef
interconnection _lVicss) to the: FCC [~ a. PJ:e.~j mi P.9ry
determinetion. ~ at 220. The ~rr'~L~_~ lJeefsfon.
then-for., revel".. lICK~ .... ant;.ieip;gcd. .dmjDj.t:ra.t.i:,,~

deceraiJultion, but~eeJ!~lr ';~P.' !tpP:r-opnatene8'$ ~
referral.. ... eucb, lEi 'qrnm1rp 1"'a t j 'ttli ~e.s QO\:. pre.\lent t.bia
Court fro- DQW COIUIiclerittg the ~HnhUit:y elf injunctive nEe!
peDdiD9 the outCOlllC of ILD.. 5'CC d.a..uJ:'minatiQf: in die iDataat ca.a .

•



could con.titute irr.parabl. harm through the loa. of cuatomers.

813 F.Supp. at Z6.. While a telecommunicatioDa re••ll.r can

expect to 1088 certain cu.tomer. through the normal cour.. of

bu.in.... the ..tignal Qgmmvpicacione court recogbiaed the

impos.ibility of determining exactly which cu.t~r. were lost

through normal bu.in... attrition and which were lost as a re.ult

of the difficulties in di.pute. -In this c•••• however, monetary

damage. cannot be calculated to • reasonable degree of certainty

becau.e there is no way in which to detel1lline exactly wbich

departed customers l.ave (plaintiff) becau.e of the new billing

procedure. . . . . PurtberllOre. to the extent that [plaintiff)

retain. customers yet lose. good will, da.age. cannot be

r.asonably me••ured . • ld. at 26S (citationa c.itted).

tb08e grounds, the ..tignal c9'IUoicatign. court determined that

the grant of • prelitainary injunction pending an J'CC:

detel'llination was appropriate. 1d..

Two other gp!nica., though reaching a different r.sult. ar.e

indicative of the appropriatene•• ot interi. relief in inatanee.

ld1ere undUe hardah1.p rmd/or prejudif;:e will re'\llt to • party

,,~ile its ~l.'t~~.-ar!JY relMina unresolved betore an adIlinistrative

hady. !l't""J-~~ 1\';.", t~J~~noo. !!eryic.. y. R.I.A., ''5 r.3d 1118

(D.C. Cir. l!tU) , the circuit court detentined that, despite the

diJ1triet cc-.:-"'"t· It arrant reasoning. the outCOlMl of ita di..ia..l

::f m ;:;=ti=:::l :::e!".i.cg a declaratory judgment/injunctive Alief .a.

~roprbee w'--~ prilltary j\iri.acliction was vested in the PCC. In

JUlne-t.::ne of the ~atties bad ~ht 'injunctive AUet pending

•



the outcome of the litigation. Howe~r, ita ad~raary agreed to

refrain froM offeD81ve conduct, thua ~ting the claim tor

injunctive relief. The circuit court re.aoned!

altbou!lb courta often apply the priWlU')' jur18dietion
dcx:trine by holding the 1a."\li t in ahel'-nce !!IO that the
parties may tU%1l to the relevant agency, . • • _ a••
no n~ed to do eo ttere . . . . As [plaintiffl ~
aecured [defendant'a) promo.. DOt to proceed to aeU
help measures . . . and aa [plaintiff) baa agreed to
waive ita atatute of liaitatica. detenae agaiDat
[defendant· Ii) (;l.i. • . ., we can discern no praMIlt
prejudice to either party . • . •

ld. at 1123 (citationa omitted). Clearly. the Allplt court

conaidered the iseue at ~rejudice and "01. aatiaU.ed that none

exiated; thus, the queatian of interia relief ... a DQD-iaaue.

In like manner, the Third Circuit ackDowledgecl, ift Ric""'"

irpt. 8eCQrd@ y. U.S. 'Print, 953 '.2d 1431 (3d Cir. 1,tl), 91rt.

den i c4, 112 S.Ct. 305' (1992), that in certain inataDc.. the

de1ay effected by the referral of a c:ontro~rey to aa

aainiatrat.ive body Ilight be 110 harlIIful to one party thet interi.

relief ought to be granted. In dicta, the court atatedt

We are not, ~, wbolly Wl.8)"llp&tbet:ic to
(plaintiff' eJ iDability to -.etJ"' pkowtpt: and ee-t
.ffective di~lt.i.a1l ot lt~ ne-g-l f.?T'l~ I::"btlll agatnrt
rdefendant). Tbotte delll}'8 a,re- Wlfaa:t_t.. at.tenrlent.8
upon the legal aDd. tec:mu.c:al eemplexiefec of our
~centlY' revllmped aatioaal ayatBIll of talecc ItJn.ic..
tio..-. we .._, of e:cu=e. tbAt. t.h£!. ~,-,mm1E!Bicn. will
undertake the proceeding. nece.&ary to r~ltOlYe t:heiJI__ the dietriet c:ourt.... or~ hiLs. 1:.ue.J::l:c.c1 t.c ~
within a reaeoaabl. ti_ ar.~ r'!""r.-e~e Illet expecttt:tomrly
.a poaaibl. to camp1e.t.a t1wJ:'. lIi ;b" unlikely eyear:
tbe Q '"ion ~,"_!1'f:!!:'._¢!.""2,_ fliJlI..ttr.~tf!lJ( not
balT9d fnw _91"'%1')9 l:6;'p fL;:"Q h,){' J"is;.rist Murt;"



'.

A8 ia clear frCIII both ~lnet and li9becmd, in appl'QPriate

Cir<:Ull8tAnce8 -- albeit r._rv.dly •• eourt. can aen to prewnt

irreParable harm aDd prejudicI to partie. a.ait1ag the

ctetentination of a _tter referred to an ."'niatratiw body.

Plaintiffa in the inatent c... requeet auoh acticm. Therefore,

tile C'oI,lrt IIlUIIt cOIUlider in vbether plaint.ifb be_ ..tabU.bed

aufficient threat and likelihood of injury to warrant the grant

of auch unu.ual intert. relier .

• reli-t••ry %aiUDGtiOD

In ruling on a lIOtion for preUlDiury injwU:UOD, the·.Court

.uat c0D8idlr: (1) the lik.lihood of aucc••• on the ..rita, (2)

the extent to which the plaintiff ia being irreparably~I

(3) the extent to which tbe defendant Or other intU'&8lted perllOn8

will auffer irreparable baftI if the tnjWlCtiOll 18 uaued, aDd (,)

the extent eo which tbe public ~reat fa~. the grantiag of

the reque~!:~ relief. ~ "errblnt. ''DD', IDS· y. !9Q"DlC

&149 PrpdS•• !S3 '.2d 638. 632-]3 (3d Cir. 1992), .I'wgrth V,

WnMl', ft:~h~ • Co,. Ipg" 903 r.2d 186. 1'7-17 (3d Cir.

U90) (cie~t.irn!S OIlit.eedl. • (T) M Fant. of injwun:ive reUaf i.

an extn~ry !:emedy . lIbich should be gnntacl ODly in

l.illli.ted ,=ir~t.~.· '7,nk'" QIIC TmsJr ceDt..r. Too I Y·

General ~~~ C?TD" ", r.2d 100, 102 (3d Cir. It'8) (cit.tiona

Olllitt.~. .~" is !!O power tlIa exerci.. of wbicb 18~

~licate. trhidl requi?;es ~ter caut:.1on, deliberatiOil. and IIClWId

d.iattet.iom. O'X :nare~.in • doubtful c:aaa, thaD tile

b!!'tJi"9 [of} ~n "tl"1unctioo." '1t.~LV. Yittnapt ''b'pi.WHgn,

"



632 F.Supp. 196, 201 (D ••.J. 19861. only when tha plaintiff

produce. 8Ufficient evidence to convinc. the court that all four

factor. favor preliminary r.lief abould an injunction i8.ue.

PRticien' AI"n y, IndCP'Ddcpt Optici0ftl, 920 P.2d 187, 192 (3d

Cir. 19901 .

....U.o.t:l_

In the inatant C&H, plaintifh have ....rted that AT"T

withdrew Tran.~ttal Mo. 8179 in an effort to further thwart

pl.intiffs' bu.ine•• by del.ying .n FCC dete~natioa favorable

to their po.ition in tbb CAle. AT"T refut_ tM. ccateni:.iOD by

arguing that the withdra"al of the initial tran8ll1ttal va. in

COlIlPlianc. witb tbe FCC'. reque.t that the traa""'Uttal be

"ithdrawn and refil.d. IIA second SUppleMntal cert:ificadoa of

Richard It. Meade, 1 11, Ricbard Me.de, -a llenior AttorMY witb

defendant ATILT corp. II (id... at 1 1), "did not Wldentand the

Court'. r.t~reDCe of thi. illJN8 to the FCC to ..u that the COUrt

__ relying on Tr.a-ittal lito. 8179 to reeolve the lHU8. - 14..

a.t , 12.. ~'1.eb /l !!!i!!Uftder.tancUng u by a ~Y" .aLor coun..l

-- gives t.~ C~t pause. especiAlly eo in light of the nvi!Md

tr~ittal filed by AT"T.

It ~ear. that, rather than .tteMpting to ~lv. the

fractiana.lintioo iaaue _ judise in an expedited lIumer, ATILT

lfeeidH ~o 3.irul of it.. CODCernII at tbb t1118 with the Pee.

A~~ly. ~_ ~~~'!re in the IIlOrH. lIIhicb i. Tran8aittal 110. 9229

can be tOWld t~ 1!!!!lle of fracUcmalizaUon, although thi. Court

is at /l loe~ as to it.s exact l~!ltloa lD a ...bIU••lan which lION



than half .n inch thick, and haa neither & table of CORtant. nor

.n index.' (au SUpplelleDtal certification of Ricbard a. Meade,

ltx. A) _ Suffice it to Bily tbat ATfoT 1Ii.lIp8Ilt ewer ODe """ClAd

and forty daya (fro. 3Une 5 to OCtober 25, 1~~5) 'fine-tuning'

and 'clarifying' it. tranamittal. The end reault of thia affort

18 tbat ATfoT baa obfU8Cated tbe ie.ue refernd by th1. Court to

the FCC aM in 80 doing hu prejudiced plaintiff. &lid dela7R the

d.t.~ilQ&tion of a coacen1 of vital i~ance co t~ ..

expre•••d by thi. Court in the Opinion.

'ft1e Court fiDda it iDc:red1bl. tbat AT"T' a 'aenior CCND_l'

could DOt UDdent.nd tbe COurt:' a focua of ooace:m fre. the

WlUIbiguous language of the OpiDiOil. In ita earlier

dat.~inatiOD, the Court pinpointed. the pivotal di-.gr••••at

~in1119 between the parti_ to thia litigatiOil. T'- di.creet

ia8Ue then, .. now, ... whether ATf,T~ boaor tM

fractionalization of plana and .ervice att~ed ~ t~

plaintur.. There ia DO lIYatary,

It appeared at earlier Maringa in thi. _tter that ATfoT' a

litigacion coun••l clearly underetood the'Darn3W 1aeue about

which the Court ... COIDCerned. Indeed, it ... at A'f''f' .......et; 

- ralying on the then-filed Tx'an.-itUl Ito. 1119 -- dlat the

Court refrained fro- decicling the fracti-.lbatias '1~ &Dl!

nfemel it to the FCC, There i. littleto~. And

yet the n.. tran-ittal, No. 922', by virtue of 1" aU.-

•

• ... Charles Relain'. prediction in hi. latter of Oetobar
10, l~~S, p.2. IUpra-



eocc.pa..ing bulk, can be teatillOny to on. of only tWlO trutbJi:

.ither AT~T totally _i.underatood the Opinion and in goad faitb

included the kitcben .ink in it. new tran.-ittal for faar of

mi••ing tbe true i ••ue, or else it submitt.d the a.cond

tra~ittal after an unCOftacionable delay to an effort to

.1oD§ate the proce.. in the hope that ti... WIOUld .cot the i.aua

by driving plaintiff. out of busine••.

The delay in the dateraination of the fractiOlWlliution

h~. bae indeed affected the plaintiffe -. in wap 1.....urabl.

beeauae of the ..nner in whicb the re..l1ing lNaineaa operat••.

As e.tablished by plaintiff.' aupportiD§ certifications and

affidavit., their revenue and c:uate-er baae. have been gnatly

eroded aince the initial refuNl by dafendaJlt to authorbe the

fractiODa1ization of plana and traffic. .liIa,~. Shipp and

1ng& Cert.ificatl00a. CJ'-Mre NAtignal Q misaUm. y. A'l'iT,

!ft;m']I. 913 F. ~"pp. 2511. tfbil. the COurt recognise. tbat

!tdminht.nti~ !.~ ~t.er!!tin&tiOlUl often involve p&'Otracted

periQds .,·f ::e~t1tion .mile bhor panga <:aD ..verely iiipact one or

all ~iea t.os '.1L~e. AT&T blP clearly exacerbated the delay

alld the ~~~':''=:1t i~ct on plaintiffs in the bwtAllt _tter.

~~~-~~;~\ Cpma. ~ae'D v' AT", ., P,ld 220, 225 (24

cu. 1"'"): 'H.-.. ,.... "'" B!y4. ~~rdI y. p.S.Sprint••53 r.ad lUI,

IUpr.~

Applying the criteria for preli-tnary iDjUDCt1~ to the

instant case, the COurt find•.that the inter1. relief reque_ted

by plaiD-Hits ~t this stage of the l1t1gatica :i.. DOt only



warranted, but is _gdated by the evidenc:e proffered. Pintly,

the Court finde that the scalee of probability a.. tipped in

favor of plaiDtiffa w.-a-w. likelihood of INCCUS on the

merits. The onue is on defeDdant to CODvince tlla FCC that its

Tariff FCC No. 2 prohibita the type of trlUUlfer att...,ted by

plaintiffs. ATItT __ the drafter of the uriff langwage at is~

and, .. such, III1st withataod the effects of any ip·dequac:i.s or

-.biguities therein, e8P8Cial1y siDc:e tben re-aiDa a .1t&1

question whether tbe Pee's CClftIItruetion of Tariff P'CC 110. 2 aball

be accorded retroactive application. !Olaintiff.' sula1..1oo8

auggest that a .iailu requ_t frca ... otlMtr of U.T'. carrier.

be. been granted by AT'T baaed upoo ita own CClDatruc:tiOil of ita

Tariff language.'

'ftle central iaaue in this CClIl~ray 1s w-tber ~iDt1ffa.
may fractionalize ·plana· .. contracted between U.T aDd ita

aggregatore and .. gov.rned by Tariff P.C.C. 110. 2.

Specifically, tbe que.tion i. whether plaintiff...y traa.f.r

tra~f1c UDder a plan without tranaferrlng tbll plaD It..1f ill

order to obtain l*)r8 attractive cl1.c:ounte for eIl4 -x-e. 'I'M

iaaue of whether Tariff P.C.C. 110. 2 pera!ta fn.eti.cmalf.%!:t.ton

, .. to this el.-nt of pnl1l1inary InjUDCtioe ADalyai.e,
plaintiff. CClIlteDd -- and defendant denies -- that AT.T be.
autborized a fractionali:o.ti= of p!~n ~nr.:T t:rttt'fir.:- between other
.wzegators sine. the inception of tn. Ut8Lant 11c:1ps;iCIII. a.
R. Curtis Me.nor's Letter and At~~~ent~ ~f December lS, 1995.
Letter of Deeember 21, U'5; Otrtitic:aticm at aobert CollettI .-nd
Meanor Letter of Jar::~ 29. 1!lrE:. A:r£.T h.a.s. llub.w.it.~ad.. neit.he;t;:
testimonial DOt ~tary evidence ~~ ~~i~f~eeori}yre~e

that repreeenb.Uen. ~. La..... L.e.::":"~ ci. f4:e.;ie.I:ick 1.... Wb.i.t.meJ:.
dated 'obruotry 7, Ut6. ...



~ .been referred by this COUrt to the F.C.C. Por ~ral

reaeonB, tbe COUrt finds that plaintiff. bave ••tabli.bed the

lik.l~bood of their eucceedin~ in their contention that Tariff

F.C.C. 110. 2 doe. in fact pe%1llit frac:tional1.ation. AIIong tho••

r~aeona ar. tha fact that DOWbere doe. Tariff F. C. C. Ro. 2

.pecifically forbid .uch fractiona1i.ation, a rea.ooab1e

conetruction of tbe Tariff by a lay peraon would undoubtedly

P8l'1llit fractionalization; even if the F.C.C. 'Nlre to fiDel in

ATr.T'. favor on the fractionalization i ••ue, there i •• at~

queation whether euch a finding would bave retroactive or ..rely

proapective effect; and ATr.T'. protection in ita provi.ion of end

u••r aervie.. .hall in no way be either diluted Ot' tbreateaed by

fractionalization of the plane and traffic (Ala di8cu..ion of

••curity i ••ue, infra).

While not ._kiD9 to invade the P. C. c. '. area of expert i •• ;

the Court findil nothing in Tariff F.C.C. Mo. 2 which pAYente

fractionalization, and conte.plate. a like findiDl by the P.C.C.

1M.. L.!L.. !PriCeD Satal1it. COrp. y. NCr tel'S' 'piqation., 57

p.c.C. 1165, 1157 (1976) (citing u.s. y. Gulf Bcf&nipq QQ., 2••

U.S. ~·U. ':-t6 (U2S»; llL~ ATSrT f7n!!!un.icat,ippe 'm't'Dt

Lhbiliry 4'n °orfflityre lind Order to Sbpw eauM. Rel. 110. PC:C

~.-1!9. 10 F.C.C. ~od. l~e., ~~95 roc Lexi. 71 (January., 19'5).

Cl~!lrly. t!!~~!are. plaintiffs have ~tabli.bed a .trong

likelihood of BUCC••• on the ..rit•.

Secondly, plaintiffs hAve .at.ablhbed that thdr loe. of

revenue ~'Ple-d witb la!tll of end uaer. re8\l1taDt froa an



·.

indefinite denial by ATfrT to recognize the aubject tranafer ia

cauaing -- and. ahall continue to cau•• -- thMa irreparable hal'll.

Their loaae. are clearly unquantifiable and May well lead to

tbel~ w.ineelil derilise.

Thirdly, AnT baa Httl.or no danger ot being hazwed ahould

the &ought-tor relief he granted. It. eCODClllic d .•k, if any,

would arguably be covered by an anticipated exceu ewer

c:~itlMDt under Contraet 110. 516,7 and/or by ita :lncr.... 1n

revenue by dint of acquiring plaintifta' cuatomer. a. tbey are

siphoned into Contract Ro. 51' by alt.rnative aveawea. fnde'ld,

the Court note. that the Hrvice. provided by ATfrT are bill"

directly to the eDd "'Hr who in turn reldta pa,...nt directly to

ATI.T. The UultaDt injunction doe. not cbaDge that, Dar doee it

ine%_ the riak that the end u_r &hall not pay. other

ieee~ed partiu •• lIIlIml9 thea, aDd uaer& t~l"..

~!:treat ~f ~ ~1!S the relief aought be granted,"

face DO

7 M previouely referenced, ATfrT'a ......=..1 ..et1el!Jl!!rted Hurt:
ATfoT baa initiated .utt agai.-t PSB for iIhoI'tfalla.. 1.. ~)':ri~
the inetaDt .,tiOll, be !ver, al'ld in H¢:t" ~f the faet: that that
auit _a for the first ti~ n;f"'n»~....l l>rlOlly at tbe beu1Dg QQ
this GOtion, the Ccurt 1. net de":e~d l::y mtMl litigation.
Ind••d, ATfr1"" own e-l fo<._-u t:.he i88_ i¥y lsvhc.ttng tbat
the tarlUed. abl~ti~G 1!'!'701,"," he1'"':!tr: ""re all tariffed
obligations, for wbJ.c:h CC1; DOt 1'SB ••• ~ld _ oWig.t:ed .
... AnT'. 8rl.~f. filed rt~~ ~ Clll1:k. c.f lhf: CQu.rt:. QJl Ncvembu
28, It95, page 5. Tbuefore. it lIlIOUld ~ltr thn A"nT ftIJe:!t
baa aC:lcDDwled!;ed the. 1n;Ue'''~ c.f .i..C-IO. w:;J:~t.e.ri licililatiQIl.
.gaiQ.~ PSE.

• Apparent.ly, per plaint.ittf.' ret'·, e~tmt'ltt:ioll!r. the likely
threat of bar. fro- ~jaiug &n:l.~ ~x:~...,x - ~ i.Olintica.l to
the traufer at iuue erein - ~ W'U ~race.:: ~. A'rtt. Itt.
footnote " aupn.

I'



.... -..

LOtty. the strong public poliey fa~r1Dg bedtby

cClalptltition among and between re.ellcra _ld not be offended by

the grant of the interi. relief DOW requested by platntiff•.

Tberefore, the fourtb criterion for the 1ewance of a preliaiDary

1Djunction baa been ..t.

~, the Court i. _tiaf1ed that ioter1a relier ougb~ to be

granted at this juncture in the iJUItant litlgatioe. Aa sUeh, the

baue of an appropriate bond auat be addressed. rees.R.eiv.p.

is(b).

hGurity

1Iben the d.ell: of -.oaetary loes to tile anjoiDed party 18

great, a aecurity boD!! .uat be posted by the party MCUJ:1ag a

pr.li1lliJUlry iojunction. Byet. Opcratim • y. s<;ltptifig caMe

DIy. Cpm.. 555 p.2d 11.31, 1145 (3d Clr. 1977), ATilt coat.-d8

that nc:ognitiOil of pl.intiffs' tr.ffic tr&D8fer c:ould nMlDt to

• ahortf.ll of $13,293,000 -- in additiOD to the ~fall

already projected agaitlllt cel. Pl.intifb IIrgue ttha1'; ...

ahortfall r'e!a1l1tant fro- the tranafer would be cml8rl!4 by 1'S!::'s:

excea. ~r c:.-lt"Dt: after th& t:~=_ 'nlWl:. ~ CQw:t.. tlIWIt

conaider whether AUT'. requ81tt far U.~~T in tlle UlCtmt. of

$15,000,000; plaiotiffs' ~icm: that co bond be mtt.;. or aame

.It.rnati.... a.DWlt: of eecurity ought to _ JlQlttl!d.m prauct. tttt

in the event it -i. found to ha.... bMm tBUllijitull.y cr.jot".ct or

reetrained.- Fed.R.eiv.p. iSle).

In the instant cue, the,Court baa DOt bMD fUM""" 1dt:h.

eieber certifications or .ffidavits fECllt A'rtt inct1cattnIJ the.

•



extent, if any, of ~ity ....nd. II&de of other carrier.

requeating tranafer. l1Jl:e that .ought herein. 'I."'- COurt

rec:ognia.. that all of tbe ..rvice. provicMd by AT'T WIder the

plana at issue are billed directly to the aDd UMr by AT'T

it..1£. SDd IltUlr. pay AT'T, DDt plaintiff.. Aa euch, any

_rvices provided pur~t to this injunction .ball be DO IIDn

likely to go unpaid than if the iDjUDetion never iaM&ed.

Witb regard to AT"T'. projectione .. to the ltbortfall. it

anticipates will relNlt fro- tbis injunetiCln. the CoUrt is

UDPlIrlNaded that shortfall. are a real coneern Jd.a-a-Jd.a the

••curlty iaeue. Thia 1e an inchwtry vbich breedll ••x..-tora and

reeell.ra tIbo ·ce-it· to certain eervice 118891, ud 1u: vbich

carriers both contract with and silM11tllDeOU8ly~ "IJZ'tztrrt

~beir own 6ggxegatorll. Often t..... a;;..agat:lra ar£ l1tt:J.e. more

than shell CClIlp&Iliea with no .bvlepe::dene abUi.t.y t.c coller the.tr

ea-1t-.nu -- even i.D the rare .-t tRe tha ca::r1.ers: llla.ke a

dHIImd for the .hortfall. This is tha IICrll! in ""'feb tttt

cperatea. A9g..egatora/nsellera &rlt cae. of tttt'. vebf c:1 e.s: fer

_rketing ita _xvice-. ·C itMnts" &Zl4 .~. ~

little IIOre than l11uecny CODCepta in the resell tt 1II:dust.ry 

CODcepeS which con-tAiltly WICk~ ren=:;;r-tittion. and

restruetur!Dg. 'rbe ODly 'tllllgible' ccn-e=. at: th±a 'jvnet~ is

tha ..rvice ATltT prOYides. Tba CCU-"'t 1ft A:t~ie.d. tb.a.t. auc::h

HrYices and their coet ar. protec:t&c1. '1\) the. extent. kow:e:\ie..t=,

~~t AT'T's demand for fifteeq .tllion dollara' aacurity is

p~hd on the cJaageT of shQrtfal.lJ:t, the: Co-=t- finds. t.hitt. thr~at.

•



•

neither pivotal to the tn.tarlt injunction nor properly

a~tantiated by AT~T.

Therefore, I.lDconvinced of any real tbreat to A'1"T by tbe

grant of the inatet injunction, tbe Court ahall order that •

bond of one hundred thouaand dollar. ($100,000.00) be po.ted a•

••curity purauant to Fed.R.eiv.P. 65(c). That.ua ahall

sati.factorily cover any unfor••••able 10•••• r8aultant fro. thi.

injunction, should the injunction later prove to 11&_ been i.aued

in error.

:rh. Court .ball per-it the parties to revisit the' bsue of

..curity at any time in the future upon the filing of appropriate

papers supported by credible documentary or te.ti~ial evidence.

An appropriate order accompanies tbis Letter Opinion•

.
U.S.D.J•

•


